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is employed merely to put in legal form and phrase certain docu- 
ments or agreements of the parties, the fact that he is skilled in 
law will not make him incompetent as a witness, nor can the com- 
munication made by the parties to him be considered as privi- 
leged. 14 From this it appears that conveyancing is not the prac- 
tice of law and the conveyancer not only is not required to be an 
attorney-at-law but cannot be considered as acting in the capacity 
of an attorney-at-law. How, then, is it possible to escape the 
conclusion that when a title or trust company drafts legal papers 
ancillary to its business it is not practising law? 

In Pennsylvania, a lower court opinion 15 contains a dictum 
to the effect that a title insurance company cannot do conveyancing 
of any kind. But the statutory provision 16 in regard to the powers 
of such companies is "to make insurances of every kind pertaining 
to or connected with titles to real estate, and to make, execute 
and perfect such and so many contracts, agreements, policies, 
and other instruments as may be required therefor." Under this 
statute it would seem that any conveyancing done incidental 
to the generally conceded duties of a title and trust company is 
not ultra vires. Certainly, it is not the practice of law. 

There can be no debate of the proposition that the standards 
of the legal profession should be maintained at a very high level. 
Nor is it contested that much more harm comes to the public 
from ignorance and carelessness than from the intentional mis- 
conduct of those who have succeeded in securing the right to 
practice law. But this does not furnish a reason for conferring 
upon attorneys the exclusive right to render certain services as 
if they were incapable of being performed by a layman when 
common and long-established practice points in a different direc- 
tion. And if these services are not the usurpation of the lawyers' 
duties when rendered by laymen, neither are they the "practice 
of law" when performed by title or trust companies. 

A. L. 

A New Conception of Restraint in False Imprison- 
ment. — The gist of the wrong of false imprisonment, which is the 
violation of the right of personal liberty, is the unlawful restraint 
of the freedom of the person. As stated by Blacks tone: "To 
constitute the injury of false imprisonment there are two points 
requisite: (i) the detention of the person; and (2) the unlawful- 
ness of such detention. Every confinement of the person is an 
imprisonment, whether it be in a common prison, or in a private 
house, or in the stocks, or even by forcibly detaining one in the 

"Delger v. Jacobs, 19 Cal. App. 197, 125 Pac. 258 (1912); Spencer v. 
Razor, 251 111., 278, 96 N. E. 300 (1911); Dikeman v. Arnold, 78 Mich. 455.44 
N. W. 407 (1889); Van Alstyne v. Smith. 82 Hun. 382, 31 N. Y. S. 277 (1894); 
See also Estate of Mathews, I Phila. 292 (1852). 

"Gauler v. Solicitor's Loan & Trust Co., 9 Pa. C. C. Rep. 634 (1891). 

"Act of May 9, 1889, P. L. 159. 
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public streets." 1 The wrong is complete whenever there is a 
yielding to another of the right to determine for one's self whether 
one will move at all, and if so, in what direction. 2 But where the 
right of choice has been exercised and the determination to move 
or stay has not been caused by submission to force, threats of 
force, show of authority, or any words or acts which the person 
fears to disregard, there is no imprisonment. 3 

Where the person is unconscious of the fact that he is not 
free to move when, where, and how he chooses, it is difficult to 
perceive how there can be an imprisonment within the require- 
ments of the tort action. It is a contradiction in terms to say 
that a man is restrained of his liberty to move as he wills, when 
in fact he is permitted to move in the direction in which he desires 
to go, though had he attempted to move in any other way he 
would have been prevented. There is, properly speaking, no 
restraint of liberty without submission of the will; no false im- 
prisonment without knowledge that barriers exist. Yet the Court 
of Appeal of England in the recent case of Meering v. Grahame- 
White Aviation Company, Limited,* one judge dissenting, holds 
that it is possible for a person to be imprisoned in law without 
his being conscious of the fact and appreciating the position in 
which he is placed. In this case a young man was suspected of 
having stolen certain articles from his employer. A private 
policeman was sent to his house to tell him "that his presence 
was desired up at the works." He complied with this request 
and upon his arrival at the works asked "what they wanted him 
for, and said that if thev did not tell him he should go away. They 
then told him that what they wanted him for was to make in- 
quiries because there had been things stolen and he was wanted 
to give evidence. On that statement he stayed." 5 There was 
evidence that if he had attempted to leave, as he believed he might 
at any time if he so desired, he would have been restrained. In 
an action for false imprisonment the Court held that this was 
sufficient evidence to justify a finding by the jury that the plaintiff 
had been detained. 

Hitherto in actions for false imprisonment the test always 
has been whether or not any unlawful restraint has been imposed ; 
if the latest announcement of the Court of Appeal is accepted 
the test hereafter will be whether or not there was an intention 

'Blackstone's Commentaries, Vol. Ill, p. 127. 

*Grainger v. Hill, 4 Bing. N. C. 212, (Eng. 1838); Warner v. Riddiford, 4. 
C. B. N. S. 180 (Eng. 1858); Searles v. Viets. 2 Thomp. & Cook, 224 (N. Y. 
1873); Whitman v. Atchinson, etc., R. R. Company, 85 Kans. 150, 116 Pac. 
234 (19")- 

3 Payson v. Macomber, 3 Allen 69 (Mass. 1861); Hershey v. O Neill, 36 
Fed. 168 (1888); Kirk & Son v. Garrett, 84 Md. 383, 35 Atl. 1089 (1896); Gun- 
derson v. Struebing, 125 Wis. 173, 104 N. W. 149 (1905); Foulke v. N. Y. Cons. 
R. R. Company, 180 N. Y. App. Div. 848 (1917). 

4 I22 Law Times 44 (Eng. 1919). 

'Id. Statement by Warrington, L. J., p. 46. 
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to impose restraint in a certain contingency. It is believed that 
the error of this holding is demonstrable by both principle and 
authority. The principle underlying all the cases cited above, 
though perhaps not always stated in so many words, is, that to 
constitute this wrong, force of some sort must be used and the 
detention must be against the will — the union of these two cir- 
cumstances being considered indispensable. Can it be said that 
there is not a free exercise of the will merely because all the facts 
are not brought to the actor's notice? Or can it be said that a 
person is detained against his will by a showing of facts of which 
he was entirely unaware until long after the event? It is well in 
this connection to remember that false imprisonment always 
includes a technical, if not actual, assault, the use of actual or 
implied force being necessary. 8 It seems clear that a civil assault 
at least cannot be committed without the knowledge of the facts 
claimed to constitute the offence by the person supposed to have 
been assaulted. 7 From this it follows that there was no assault 
in the Meeting case, for the only constructive force which can be 
suggested was the presence of persons who intended to interfere 
if the plaintiff attempted to leave. 

As indicated above, this was not a case of first impression 
in England, a directly contrary adjudication having been rendered 
in the case of Herring v. Boyle* nearly a century before. There 
it was held that a schoolboy could not maintain an action for 
false imprisonment against his schoolmaster who improperly re- 
fused to deliver him up to his mother, without evidence that he 
knew of such refusal and of some actual restraint upon him, Bol- 
land B., saying,' "I think that we cannot construe the refusal 
to the mother in the boy's absence, and without his being cog- 
nizant of any restraint, to be an imprisonment of him against 
his will." 10 Another case reaching a like conclusion is Macintosh 

'5 Corpus Juris 521. 

7 Sir F. Pollock "The Law of Torts," (10th ed.) ??4, note (e). It seems 
that a criminal assault may be committed upon one who has no knowledge of 
the facts, People v. Pape, 66 Cal. 366 (1885). But see State v. Barry, 45 Mont. 
598, 124 Pac. 775 (1912) contra. The difference in principle between the civil 
and criminal offenses so far as this point is involved is well stated in the dissent- 
ing opinion of Smith, J., in the latter case. "I do not think the apprehension 
of a battery is necessarily confined to the person toward whom the weapon is 
directed. . . . Such apprehension may be excited in the breast of a third 
person, as was the case here. Any man is authorized to prevent a battery upon 
another, and if an assault is made by A upon B who is ignorant of it, but under 
such circumstances as to excite apprehension on the part of C, a bystander, 
that B is about to become the victim of a battery, it is the duty of C jto interfere, 
and the offense on A's part is complete. It is not the peace of B that is disturbed, 
but that of the public." 

»i C. M. & R. 377 (Eng. 1834). 

»i C. M. & R. 381. 

10 In Robalina v. Armstrong, 15 Barb. 247 (N. Y. 1852) and Commonwealth 
v. Nickerson, 5 Allen 518 (Mass. 1862) it was held that children aged seven and 
nine years respectively, who were wrongfully withheld from those lawfully 
entitled to their custody were falsely imprisoned, regardless of the child's wishes 
in the matter, on the ground that a child of that age was incapable of assenting 
to the restraint. 
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v. Cohen, 11 where a man went voluntarily with officers of the law 
to have charges against him investigated, though the police testi- 
fied that if an attempt to get away had been made, they would 
have stopped him. 

There is little to be said in defence of the decision by the 
Court of Appeal. Though the opinions of the judges are lengthy, 
there is a notable failure to cite any case in support of this inno- 
vation in the law 12 and an analysis of the judges' opinions shows 
them to be but the expression of personal views, quite unsup- 
ported by authority, and there is no attempt to reason from estab- 
lished principles. It is not believed that this departure from 
settled principles of law is desirable. The question involved, 
though perhaps academic in the Meering Case, is not an unim- 
portant one, for actions of this character are not infrequent, and 
in them the fact of imprisonment is often the principal one to be 
ascertained. The right of personal liberty is sufficiently protected 
when redress is given for its violation, and to extend the remedy 
to cases where the right has not actually been infringed is to im- 
pose liability on others for one's own actions and allow recovery 
therefor — a complete denial of the ancient maxim volenti non fit 
injuria. O. P. M. 

The Constitutionality of Wage Regulation as De- 
pendent on the Character of the Employment. — A statute of 
Rhode Island 1 entitled "Of diminishing danger to life in case of 
fire" provided that the theatre licensees of certain cities in that 
state should employ, at a salary of not less than three dollars per 
day, a suitable person approved by the board of fire commissioners 
thereof "to perform such duties as from time to time may be 
prescribed by such board to guard against fire." The act further 
provided that "no such employee . . . shall be discharged 
by such licensee or licensees from his said employment nor his 
salary reduced except with the prior approval of said board." 

Previous to the passing of this statute one Gallagher had 
been employed as fireguard by a theatre licensee in the city of 
Providence at a salary of two dollars a day, and had been approved 
by the board of fire commissioners. On the refusal of the theatre 
licensee to increase Gallagher's salary to three dollars, as required 
by the statute, a complaint was brought against the licensee in 
question and he was found guilty. Sentence was stayed after 
defendant's motion to dismiss on the ground that the Act was 

"24 New Zealand L. R. 625 (1904). 

12 A definition of "imprisonment" is taken from "Termes de la Ley" and 
Bird v. Jones, 7 Q. B. 742 (Eng. 1845) and Warner v. Riddiford, 4 C. B. N. S. 
180 (Eng. 1858) are cited to show that restraint must be within a particular 
space, and that there can be imprisonment without in fact laying hands upon the 
person of the party imprisoned. 

'Sect. 5, Chap. 131, R. I. General Laws, 1909, as amended by Chap. 1780 
of R. I. Public Laws, 1919. 



